
EX PARTE     
 
       September 10, 2004 
 
Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C.  20554 
 
 

Re: MB Docket No. 02-144, MM Docket No. 92-266, MM Docket No. 93-215, 
CS Docket No. 94-28, and CS Docket No. 96-157    

 
 
Dear Ms. Dortch: 
 
 On September 9, 2004, Daniel L. Brenner (Senior Vice President, Law and 
Regulatory Policy, National Cable & Telecommunications Association), Diane B. 
Burstein (Deputy General Counsel, NCTA), Steven J. Horvitz (Cole, Raywid & 
Braverman) and Art Harding (Fleischman & Walsh) met with the following Media 
Bureau staff: Steve Broeckaert, Katie Costello, Peggy Greene, John Norton, and Kenneth 
Lewis. 
 
 During our meeting, we discussed the procedures associated with and costs 
imposed on cable operators filing effective competition petitions.  We explained that after 
a lengthy negotiation, representatives of cable operators and the Satellite Broadcasting 
and Communications Association (SBCA) reached agreement for the provision of DBS 
subscribership data.  Cable operators generally have found that SBCA has provided the 
requested data in an expeditious and reliable manner.  (Attached is a redacted version of a 
sample of the SBCA data report that we provided during our meeting.)  However, the 
cost of obtaining this information is excessive, particularly when the request to SBCA 
concerns “zip plus four” data.  (A sample calculation of those costs also was distributed 
and is also attached.)  Costs for obtaining data necessary to make an effective 
competition showing also have increased overall.  Operators now must pay two sources 
(one source to provide the underlying zip code information and SBCA to provide the 
associated DBS subscribership data) to obtain all the information necessary to make this 
showing that previously was available from a single source.  DBS operators ceased 
providing necessary subscribership data to any source other than their trade association, 
SBCA, last year. 
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 Finally, consistent with NCTA’s comments in the above-captioned proceeding, 
we discussed why the FCC should revise its effective competition test.  We provided the 
attached chart demonstrating that DBS penetration exceeds 15 percent in more than 40 
states.  We urged the FCC to consider proposals to change the presumption in those states 
or counties where penetration exceeds the relevant threshold.   
 
       Respectfully submitted, 
 
       /s/ Diane B. Burstein 
 
       Diane B. Burstein 
 
Attachments 
 
cc:  Steve Broeckaert 

Katie Costello 
Peggy Greene 
John Norton 
Kenneth Lewis 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

 
Exhibit 3 

States with Direct-To-Home (DTH) Dish Penetration of Fifteen Percent or More  
April 2004 

 
State Penetration Rate State Penetration Rate 
Vermont 37.30% South Carolina 22.60% 
Montana 34.43% Arizona 22.35% 
Utah 32.98% Minnesota 22.06% 
Idaho 32.48% North Dakota 21.96% 
Wyoming 32.09% California 21.92% 
Mississippi 29.52% Oregon 21.92% 
Missouri 29.14% Wisconsin 21.40% 
Arkansas 28.34% South Dakota 21.28% 
Georgia 26.70% Maine 20.87% 
New Mexico 26.04% Nebraska 20.23% 
Colorado 25.79% Washington 19.75% 
Oklahoma 25.46% Kansas 19.57% 
Alabama 24.15% Michigan 19.23% 
Kentucky 23.88% Illinois 19.13% 
Indiana 23.84% Florida 18.79% 
West Virginia 23.60% Alaska 18.21% 
North Carolina 23.56% Louisiana 16.35% 
Iowa 23.42% Ohio 16.20% 
Tennessee 23.31% Nevada 16.02% 
Texas 23.18% Maryland 15.01% 
Virginia 22.85%   
 

Source: SkyTRENDS SkyMAP, April 2004; www.skyreport.com; TV Household data from A.C. Nielsen. 

 
 
 
 






